Workers’ Compensation Coverage on Executives, Partners and Proprietors

(Updated 12/14/2001)

Prior to Jan. 1, 1996, the Texas workers’ compensation law was silent regarding coverage on executive officers of corporations, partners of partnerships and sole proprietors. In practice, executive officers were considered employees and were covered unless excluded from coverage, while partners and proprietors were not covered unless coverage was specifically added by endorsement.

Many executive officers, especially those of closely-held corporations, perform executive duties as well as employee duties. A 1982 Texas Supreme Court decision (Harris v. Casualty Reciprocal Exchange) recognized the difference in these two functions when it established the so-called "dual capacity" doctrine. In its decision, the court awarded workers’ compensation benefits to a corporate officer, who was also performing the duties of an employee, even though he was specifically excluded on the corporation’s workers’ compensation policy.

This decision was essentially ignored by insurers until the Texas Mutual Insurance Co. implemented an underwriting change in 1994 prohibiting the exclusion of executive officers unless they were performing clerical or sales duties. TMIC eventually responded to pressure from agents and reversed its position. However, the "dual capacity" issue resurfaced later in 1994 in a TWCC appeals panel decision that cited the 1982 Supreme Court ruling in awarding benefits to a "corporate treasurer" who was performing work as a roustabout at the time of his injury. All executive officers of the corporate policyholder were specifically excluded by endorsement WC 00 03 08, but it was obvious the employee had no idea that he was excluded or even that he was the corporate treasurer.

Clearly, the issue needed to be addressed in order to preserve an employer’s option to exclude its executive officers, especially those of a closely- held corporation. In 1995, IIAT and the Business Insurance Consumers Association supported legislation attached to the TWCC Sunset law prohibiting application of the dual capacity doctrine to executive officers. To minimize potential abuses such as the roustabout/treasurer incident, legislators limited the prohibition to executive officers who have at least 25 percent equity ownership interest in the corporation. (See Section 406.097, Texas Labor Code).

The new section of the workers' compensation law passed by the legislature to address the issue is explained in this report. In addition, the provisions regarding limitations of payroll for proprietors, partners, executive officers and managers are described below, for each type of entity. (See Workers' Compensation Manual - downloadable on the TDI site - for further details.)


Sole Proprietors

The law requires workers’ compensation policies to automatically cover sole proprietors, unless the insurer excludes them by endorsement WC 00 03 08 (Partners, Officers and Others Exclusion). The dual capacity doctrine never applied to these individuals and the 25 percent rule does not apply. The agent or underwriter must take care to specifically exclude proprietors, if that is the intent, to avoid picking up a premium charge for their coverage.


Payroll for Proprietors
According to the manual, the chargeable payroll for proprietors is determined by multiplying the state average weekly wage (SAWW) times 1.25 times 52, rounded to the nearest $100. (The SAWW is updated each September by the Texas Workers’ Compensation Commission and can be found on their web site). This rule applies regardless of the classification used for the individual. For example, a physician is classified using Code 8832, but his or her payroll is limited according to the manual rule.

Partnerships

Neither the law nor the manual make a distinction between the various forms of partnerships – general partnerships, limited liability partnerships and limited partnerships. They simply use the words "partnership" and "partner". However, a TDI interpretation treats all partners of all types of partnerships (except limited partners of a limited partnership) the same for all practical purposes. The following information is based on the TDI interpretation communicated to IIAT in October 2001, which will ultimately be codified by changing the manual rules.

Partners of General Partnerships, Limited Liability Partnerships and Limited Partnerships

The law requires workers’ compensation policies to automatically cover partners (except limited partners of a limited partnership) unless the insurer excludes them by endorsement WC 00 03 08 (Partners, Officers and Others Exclusion). The dual capacity doctrine never applied to these individuals and the 25 percent rule does not apply. The agent or underwriter must take care to specifically exclude each partner, if that is the intent, to avoid having the auditor pick up payroll and a premium charge for their coverage. (Note: Limited partners of a limited partnership are considered as holding a financial interest similar to stockholders of a corporation. If these individuals are working for the partnership, they are doing so as regular employees and are not subject to exclusion or payroll limitation.)

Payroll for Partners
According to the manual, the chargeable payroll for partners (except limited partners of a limited partnership) is determined by multiplying the state average weekly wage (SAWW) times 1.25 times 52, rounded to the nearest $100. (The SAWW is updated each September by the Texas Workers’ Compensation Commission and can be found on their web site). This rule applies regardless of the classification used for the individual. For example, a physician who is a partner in a physician group or clinic is classified using Code 8832 but his or her payroll is limited according to the manual rule.

Executive Officers of Corporations - Including Professional Corporations (PCs) and Professional Associations (PAs) 

The law plainly states that the "dual capacity" doctrine does not apply to any corporate executive officer who has at least 25 percent equity ownership interest in the corporation. Therefore, these officers can be safely excluded with no fear that the exclusion will not hold up in court, even if the officer is performing duties other than executive duties, because this is supported by the revised statute. 

· Executive officers with less than 25 percent ownership can be excluded at the insurer’s option. If the executive officer’s duties are restricted to clerical and outside sales, the officer is properly classified under Code 8809 and the dual capacity doctrine should not apply. In that case, underwriters should be willing to exclude these individuals. 

· However, if the officer performs non "executive" duties, he or she is classified according to the work performed. The dual capacity doctrine will probably apply, and underwriters may therefore be reluctant to exclude them. In fact, the Texas Workers’ Compensation Insurance Fund (Texas Mutual Insurance Company) has taken this position. 

· Shareholders of a corporation who are not also executive officers, if they work for the firm, are doing so as employees, and thus are covered by the workers’ compensation policy and should not be excluded from coverage. 

Payroll for Executives Officers
Payroll charged for executive officers of corporations (and by TDI interpretation, officers of PCs and members of PAs) is the individual’s actual payroll, subject to an annual minimum of $7,800 and an annual maximum of $62,400. This rule applies regardless of the classification used for the individual. For example, a physician who is an officer in a physician group or clinic is classified using Code 8832 but his or her payroll is limited according to the manual rule.

Managers of Limited Liability Companies

A limited liability company (LLC) is a type of business organization that combines attributes of a partnership and a corporation. The owners of an LLC can be individuals or entities, and are called members. The individuals who manage the day-to-day operations of the LLC are called managers. The workers’ compensation law is silent regarding coverage for managers. We believe they should be considered employees and thus covered by the policy. Members who work for the LLC should also be considered employees. Since the law refers only to "corporate executive officers" as eligible for exclusion, we do not believe members or managers of an LLC can be excluded from coverage.

Payroll for LLC Managers
The manual is silent regarding payroll limitation for managers of an LLC. TDI interprets managers to be the same as corporate executive officers and thus subject to the same payroll rule shown above for officers. 


Officers of Nonprofit Organizations 

Nonprofit corporations do not issue stock. Officers of these organizations can be classified either as volunteers or employees. The workers’ compensation law defines employee as a "person in the service of another under a contract of hire, whether express or implied, or oral or written". This definition implies that the worker expects payment, or consideration, for the contract of hire, and therefore does not include a volunteer working without expectation of payment.

· Volunteer officers and workers for nonprofit organizations are not eligible for workers’ compensation, even on a voluntary basis, unless they work for volunteer fire and EMS services. There is no payroll to include and no reason to exclude them by endorsement, but an underwriter may wish to do so in order to clarify the intent. 

· Officers who are also employees (i.e. paid for their services) are subject to the dual capacity doctrine and the underwriter may be reluctant to exclude them. 

See also the CGL technical report "Charitable Immunity."

Loss Control for Insurance Agents

When an employer elects to exclude its executive officers or partners, IIAT recommends preparation of a disclosure statement signed by the senior executive or partner indicating his or her understanding that injuries to the excluded individuals will not be covered under the workers’ compensation policy. An even better (but not necessarily practical) approach is to have each executive or partner sign a disclosure statement. Here’s why: the appropriate exclusion endorsement is WC 00 03 08 (Partners, Officers and Others Exclusion Endorsement) which excludes all bodily injury to any person named or described in the endorsement. 

The exclusion applies not only to workers’ compensation benefits, but also to any claim under the employers’ liability section of the policy. We can find no cases or other documentation on whether or not an injured executive officer excluded from workers’ compensation can sue the corporation or another officer for negligence, and if so, whether or not the employer would retain the so-called "common law defenses" to defend the suit. This may be the subject of some future court case, so it’s a good idea to protect yourself with disclosure statements.
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