Workers' Compensation Coverage in Other States

(Revised 8/26/04) 

Background

When a worker is injured in another state, he or she may have the option of claiming benefits under Texas law or under the law of the state where the injury occurred, depending on the law in the state of injury. If benefits are higher in the other state, the agent and the employer could be in for a major headache if appropriate coverage is not in place. To provide coverage for an employee claiming benefits under the workers compensation law of another state, either the Texas workers compensation policy must be amended or another policy must be obtained in the other state.

Provisions of the Law

The extraterritorial coverage provision of the Texas Workers' Compensation Act applies to employees injured outside Texas, including a foreign country, during their employment. According to the law, Texas benefits can be awarded if these employees have had "significant contacts" with Texas or if employment was "principally located" in Texas.(See Section 406.071, Texas Labor Code)

The law states that employees have had significant contacts with Texas if they were hired or recruited in Texas and either were injured within one year of the date of hire or worked in Texas for at least ten working days during the 12-month period preceding the date of an injury. It seems clear, then, that employees hired by a Texas-based company to work full-time in another state could still collect benefits in Texas if they meet one of those tests. To prevent duplication of benefits, the Texas law credits benefits accepted under the laws of another state to those for which employees are eligible in Texas.(See Section 406.075, Texas Labor Code).

The law considers employment principally located in Texas if the employer has a place of business in Texas where employees regularly work or if the employees reside in and spend a substantial part of their working time in Texas. If an employee's work requires regular travel between Texas and another state, the law permits a written and notarized agreement signed by both the employee and employer, specifying the complete address where employment is principally located. (See Sections 406.072 and 406.073, Texas Labor Code). 

Texas law does not apply to any employee hired outside Texas while working at a location outside Texas. Such an employee would be subject to the workers' compensation law of the state where either the hiring or the injury occurred. 

The Workers' Compensation Policy 

Part One of the Texas standard workers' compensation policy agrees to pay benefits required by the workers' compensation law of each state named in Item 3.A. of the Information Page. When an employer purchases a Texas workers' compensation policy, either in the voluntary market or through the Texas Mutual Insurance Co. (TMIC), Texas always is named in Item 3.A. If an employee who is injured out of state meets the "significant contact" or "principal location" test and asks for Texas benefits, the insurer must respond. If the employee asks for benefits allowed by law in the state where the injury occurred or in the state where the employee normally resides, the Texas policy will not respond unless appropriate changes have been made to the basic policy.

Coverage for Other States' Benefits in the Voluntary Market

When workers' compensation coverage is placed in a company other than TMIC, Item 3.A. should list every state where the employer is known to have operations as of the policy's inception date. Usually, the insurer will include only states where it is licensed to write workers' compensation coverage and will exclude the five states that provide coverage directly to employers - the so-called monopolistic fund states of North Dakota, Ohio, Washington, West Virginia, and Wyoming. If the company is willing to include "all states" except the monopolistic fund states in Item 3.A., your problems are over. The more common approach, however, is to use 'Part Three' of the policy.

Part Three -"Other States Insurance"' is used to cover incidental out-of-state exposures, such as business travel by employees, and to automatically pick up coverage for newly acquired locations and startup operations after the effective date of the policy. This coverage applies only when one or more states are listed in Item 3.C. of the Information Page, again excluding the monopolistic fund states. The preferred wording for insertion in Item 3.C. is "all states except North Dakota, Ohio, Washington, West Virginia and Wyoming". 

When Item 3.C. is triggered using this wording, the policy applies to work begun after the inception date of the policy as though each state were listed in item 3.A. of the Information Page. The agent should ask the employer at each renewal if locations or operations exist in other states. Otherwise, there may be a gap in coverage. The policy includes a notice to the insured to "tell us [the company] at once if you begin work in any state listed in Item 3.C.," but failing to do so does not bar recovery. 

Coverage for Other States' Benefits in the Texas Mutual Insurance Co. 

The Texas Mutual Insurance Co. will list only the state of Texas in Item 3.A. There are two solutions to covering out of state employees for a Texas employer whose Texas exposures are written through TMIC.

Upon request, TMIC will attach a special "Other States Endorsement" to provide limited coverage for Texas employees working in other states. The intent is to cover only incidental exposures, such as those created by employees temporarily traveling out of Texas, should an injured employee elect to receive the other state's benefits. TMIC's coverage does not extend to an employee hired in the other state; it only applies to an employee otherwise eligible for Texas benefits.

In another limitation of the "Other States Endorsement," TMIC agrees only to reimburse the benefits an employer is required to pay by the other state's workers' compensation law.

There is no premium charge for the "Other States Endorsement," and it should be included on any policy when there is even a slight possibility of travel across state lines by employees. The endorsement should not, however, be considered the appropriate solution for an employer who has regular operations outside Texas or intends to hire employees in the other state. In that case, the employer will need to obtain specific workers' compensation coverage in the other state. See "Other States Coverage - Texas Mutual."

If the insured is required to provide a certificate of insurance to a general contractor or owner for work done in other states with Texas employees, the certificate may not be recognized by the general contractor's or owner's workers' compensation carrier because of the reimbursement feature of TMIC's coverage endorsement. If this happens, the other carrier will charge a premium for the Texas employer's exposure on the general contractor's or owner's policy and TMIC will likewise charge a premium for the exposure on its policy. This can be avoided by arranging coverage through the general contractor or owner, or directly with another carrier in the state where the work is done. The Texas policy can then be endorsed with endorsement WC 00 03 02 (Designated Workplaces Exclusion Endorsement) to avoid a duplicate premium charge.

Obtaining Coverage in Other States 

Getting a separate policy for your client's operations in another state will likely be a frustrating experience with little or no reward. First you should have a nonresident agent's license in that state. If you know an agent in the other state, ask whether he or she would be willing to help you get coverage, either in the voluntary market or in the state's assigned risk facility. Also, your computer users' group may have a countersignature arrangement with agents in other states. You could also contact that state's independent agent's association and ask for a member referral. If you find an agent who is willing to help, don't be surprised if you are not offered a share of the commission. The agent is doing you a favor.

As a last resort, contact the state's assigned risk facility directly - see names, addresses, phone numbers and web sites. The National Council on Compensation Insurance (NCCI) manages the residual market plans in many states.

Obtaining Coverage in the Monopolistic Fund States

Even with Other States Insurance in the voluntary market or the Other States Endorsement in TMIC, neither workers' compensation nor employers' liability coverages apply in monopolistic fund states of North Dakota, Ohio, Washington, West Virginia, and Wyoming. Insurance companies do not provide and agents do not sell workers' compensation coverage in these states. Instead, the states provide coverage directly to the employer upon submission of an application. For operations in these states, your client must contact the appropriate state fund and request the applications and submission information.

Except in West Virginia, these state funds do not provide employers' liability coverage. West Virginia sells limited employers' liability coverage. Your clients with operations in these states will need "stopgap" coverage, available from most insurers as an endorsement to either the general liability or workers' compensation policy, to cover incidental operations or exposures in these states.

Obtaining Coverage in Foreign Countries

Texas employees traveling in foreign countries are covered under the Texas workers' compensation policy for Texas benefits if they meet the "significant contacts" or "principal location" tests mentioned above. The statutory benefits may not be sufficient, however, for serious injury, illness or death. For that reason, "foreign workers' compensation coverage" is provided by some insurers, either by endorsement to the Texas policy or with a separate policy. Coverage applies only to employees hired in the U.S. while traveling or temporarily residing outside the country and includes: 

1. Voluntary workers' compensation benefits payable according to benefit schedules prescribed by state law; benefits are payable for injury, occupational disease, or "endemic" disease" (a disease common to the foreign country but not to the U.S.). 


2. Employers' liability for lawsuits arising out of injury to an employee.


3. The expense to transport the injured employee (or the body, if the employee is deceased) back to the U.S. (called "repatriation" coverage). 

When foreign workers' compensation coverage is provided, the workers' compensation policy providing coverage on Texas and other domestic operations should be endorsed to exclude coverage while employees are traveling out of the country to avoid duplicate coverage and premium expense. The appropriate endorsement is WC 00 03 02 (Designated Workplaces Exclusion Endorsement).

Links

Labor Code 
· All States Coverage - (Section 406.053, Texas Labor Law) 

· Extraterritorial Coverage - (Section 406.071) 

(See Technical Reports: Multiple State Exposures and Working in Florida)
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